SAMPLE QUESTIONS FOR COMMERCIAL LAW SEM -1 (As per NEP 2020)

Group A: IRC 2 (Commerce)
Full Marks: 75
Time: 3 hrs

Answer the questions as per instruction given. The figures in the right hand side

indicate marks. Candidates are required to give answer in their own words as far as practicable.
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GROUP — A
( Short Answer Type Question g IR E))
(Answer all the following questions fgferiad gt ush & IR 3||§IQ)

1. Answer the following questions in few words or maximum in one sentences. (5*1=5)

a. The person making the proposal is called the ............. and the person accepting the proposal is
called.......ccoouen..... URATd HRA dTd Afd B BT Ol G- 3R UG Bl WHR B ard
Hfad H FET AT G ......

Ans. Promisor/Promisee
b. Who is unpaid Seller? &ﬁﬁ%mﬁ?%’?

Ans. A person who has sold goods to another person but has not been paid for the goods or been

paid partially is called an unpaid seller .

U fad forem fardt s sufda &t Aret S § aifds T & forg YT =1eY o o § 4 8iiflres yira=
fobar T 8, S Sddie fashdl el ST 8
c. ?meant by Consent What isTeAfd T o1 ared g2

Ans. Two or more persons are said to consent when they agree upon the same thing in the same

sense.

AT el § Sifie afaadl oI UgHld 08 Hel 9l & oid d U ol a1d IR T o off ¥ 9gHd 81d §
d. Name the various types of agent. Tole & fafid Rl & W fafau|

Ans. General agent, Special agent and Mercantile agent.

M Toie, fa¥y Tole $fR e Teic|
e. What is the partnership written agreement known as........... .
TRIER! & fiRad SHsiid & o1 Fel 9l & 2

Ans.Partnership Deed

IERIRY Sg



2. What is the difference between an offer and an invitation to offer? U¥dld Gﬁ? UG & SATHIT H
T 3R 82

Ans. The major differences between an offer and an invitation to offer are as follows —

TH TRATd 3R Ueh URdTd & o e & ofe T 8fdk 39 TSR g

Offer Invitation to offer
It is an expression of interest by a It is an expression of interest by one person
person to another person to do to another and to invite the other person to an
something or not for an approval. offer.

g Ueh Al gRT GR Al & ferg g U Afad gRT G Afad & [ad Bfd &1
T F U S FA A AGAA B! Hfafdd 8 3R TR AfF &I U Tad &
3 Bt ifiyeafa g forg w3 B B

It is stated in section 2 (a) of Indian not defined in Indian Contract Act, 1872.

Contract Act, 1872. T8 URdI 3eY  YRGIT ey ifafagw, 1872 o uRwuifya =&t
fAfFTH, 1872 B URT2 (M A FET AT B
gl

enters into a contract. U &Y T YA  After negotiations, a contract is created.

HI Jd & e, U SIaY ST ol §
essential to make an agreement. not essential to make an agreement. JHAT
e X & I e B AT e T

If offer is accepted, then it becomes an  If party/person responds to an invitation, then

agreement. e U9 WWHR &R T it becomes an offer. afe Urci/aafaa =0T &1
AT ®, ) T8 T gHLNdT 8 91T 2| SaTd &dT1 ¢, @l I8 U U1 9 STl 8|

3. Define bailment and state the kinds of bailment. fA&T &1 GRUIT HIFSTT 1 fA&T & TSR FarzUl
Ans. The term bailment refers to a legal relationship between two parties in common law, where

assets or property are transferred from a bailor to a bailee. In this relationship, the bailor

transfers physical possession of a piece of personal property to the bailee for a certain period of

time but retains ownership.


https://www.investopedia.com/terms/c/common-law.asp
https://www.investopedia.com/terms/b/bailor.asp
https://www.investopedia.com/terms/b/bailee.asp

Kinds of Bailment
There are five Kinds of Bailment are as under
1) Gratuitous Bailment
A Bailment made without any Consideration for the benefit of the bailor or for the benefit of the
bailee is called Gratuitous Bailment. In simple words A bailment with no consideration is
Gratuitous bailment.
2) Non-Gratuitous Bailment:
Non Gratuitous is a bailment for reward. It is for the benefit of both the bailor and bailee.
3) Bailment for the Benefit of the Bailor
In this case the bailor delivers his goods to a bailee for a safe custody without any benefit/
reward. Itis called " the bailment for the benefit of the bailor".
4) Bailment for the exclusive Benefit of the Bailee
In this case Bailor delivers his goods to a bailee without any benefit for his use , it is called "the
bailment for the exclusive benefit of the bailee"
5) Bailment for the Benefit of the Bailor and Bailee
In this case goods are delivered for consideration, both the bailor and bailee get benefit and

hence it is called the bailment for the benefit of the bailor and bailee.
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Group- B
Long/ Descriptive answer type questions. <It/qufHTd® IR UHR & UY
Answer any four of the following questions. foffea & 9 fel IR U & IR Z‘(‘“%IQ

4. “All contracts are agreemen but all agreements are not contract”. Discuss the statement as per
Indian Contract Act 1872. "Gt 3fae e g qfdp Tt TS 3FaY el 8" | YR 3Jaie
ST 1872 & AR U W I B

Ans. A contract is a legally enforceable agreement between two or more parties that creates, defines,
and governs mutual rights and obligations between them. A contract typically involves the transfer of
goods, services, money, or a promise to transfer any of those at a future date. There must be an offer
and acceptance for a contract to be formed. An offer must be backed by an acceptance of which there
must be a consideration.
Definition of a Contract
According to Indian Contract Act 1872, Sec 2(h)----
“An agreement enforceable by Law is a contract. Therefore, there must be an agreement and it
should be enforceable by law”.
From the above definition, we found two essential elements of contract:

1. Anagreement

2. Legal Obligations i.e. a duty enforceable by law.

An Agreement
According to Indian Contract Act 1872, Sec 2(e)----
“Every promise and every set of promises, forming the consideration for each other, is an

agreement”.

This means that when there is an offer or proposal from one party that gets accepted then it becomes
a promise and a promise from the two parties to one another is known as an agreement. For
example, A promises to deliver his book to B, and in return, B promises to pay 1,000 to A. There is

said to be an agreement between A and B.

“All contracts are agreement”

We know that when an agreement enforceable by law is a contract. A contract is an agreement that is
enforceable by law. It is an agreement or set of promises giving rise to obligations that can be
enforced or are recognized by law. In order to become an agreement into a contract, it has to satisfy

all the essentials of a valid contract as mentioned in section 10 of the Indian Contract Act 1872.



Section 10 of this act says, “All agreements are contracts if they are made by the free consent of
parties competent to contract, for a lawful consideration and with a lawful object, and are not hereby

expressly declared to be void”.
The essentials of a valid contract:

1. There must be two parties.

2. The agreement should be between the parties who are competent to contract.
3. There should be a lawful consideration.

4. The object of the agreement must be lawful.

5. There should be free consent between the parties.

6. The agreement must not be one that has been expressly declared to be void.

“All agreements are not contracts”

An agreement is a set of promises. Section 2(e) of The Indian Contract Act 1872 says, “Every
promise and every set of promises, forming the consideration for each other, is an agreement”. In an
agreement, there is a promise between both parties. For example, A promises to deliver his book
to B, and in return of B promises to pay Rs. 1,000 to A. there is said to be an agreement
between A and B. After acceptance of the offer/proposal it becomes a promise, promise is the result

of offer acceptance.

Thus, when there is a proposal/offer from the proposer and the acceptance of that proposal by the
propose it results in a promise. Promise and reciprocal promise from promisor and promisee form an

agreement.

Hence, we can conclude only commercial agreements where parties are intending to shoulder
responsibility upon each other and when they are entering into an agreement keeping in mind that in
case of breach of agreement terms by one of the parties, the aggrieved party may go to court against
the party who breaches the terms and compel him by the process of law to pay compensation as
decided.
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Discuss in breif the various modes of Discharge of a Contract. 15
Ans. The term discharge of contract means ending of the contractual relationship between the parties.
A contract is said to have been discharged when it ceases to operate i.e. when the rights and
obligations created by the parties came to an end. A contract can be discharged if the parties mutually
agree to terminate the contract. Also there are different methods through which contracts can be
discharged.

Modes of Discharge of a Contract

A contract is said to be discharged using the following modes:

o Discharge by Performance

o Discharge by Agreement or Consent

¢ Discharge by Impossibility of Performance
e Discharge by Lapse of Time

e Discharge by Operation of Law

¢ Discharge by Breach of Contract

Discharge by Performance

Performing means doing all those things which are required by a contract. Discharge of performance
occurs when the parties to the contract fulfill their obligations set out under the contract within the
specified time and in the manner prescribed. In such a case, parties are discharged and contracts
come to an end. But if only one of the party performs, he alone is discharged. Such a party gets the

right of action against the other party who is guilty. Discharge of Performance may be:

e Actual Performance



o Attempted Performance

Actual Performance

When both the parties perform their performance, then the contract is said to be discharged.
Performance should be complete and precise according to the terms of the agreement. Majority of the

contracts are discharged by performance in this manner.

Attempted Performance

Attempted performance is only an offer to perform the obligation under the contract. When the
promisor agrees to perform the contract but the promisee refuses to accept the performance, then in

such case, it is termed as discharge of contract by attempted performance or tender.

Discharge by Agreement or Consent

Novation

The term novation means the substitution of the new contract by the original one. The new agreement
may be with the same parties or with the new parties. For a contract to be valid and effective, the
consent of all the parties including the new one if any is necessary. Moreover, the second party must

be capable of enforcement of law, the consideration for which is the exchange of promise not to carry
out the original contract.

Alteration

This refers to change in one or more terms of a contract with the consent of all the parties entered in

the contract. Alteration leads to formation of new contracts but the parties to it remain the same.

Remission

This means the acceptance by the promisee of a lesser sum than what was mentioned in the

contract, or a lesser fulfilment of the promise made. According to the section 63, every promise may:

a. May remit or give up with it
b. Extend the performance time
C. Accept any other satisfaction rather than performance

Recession



The term recession refers to cancellation of all or some of the material terms of the contract. If the
parties entered into the contract, mutually agreed to do so, then in such case the respective
contractual agreement of the parties gets terminated.

Waiver
The term waiver means abandonment of rights. When one party deliberately abandons his right under

the contract, the other party is released of his obligations, else binding upon it.

Discharge by Impossibility of Performance

If it is impossible for any of the parties entered in the contract to perform their obligations, then the
impossibility of performance of contract leads to discharge of contract. If the impossibility of
performing the contract exists from the start, then it is termed as impossibility by ab-initio. However,

impossibility of performing the contract may also arise later due to:

e Anunforeseen change in the law
e Destruction of subject-matter of the contract
¢ Non-existence or Non-occurrence of a particular state of things.

e  Qutbreak of War

Discharge of Contract by a Lapse of a Time

According to The Limitation Act, 1963, there is a specific time period for the performance of a
contract. If the promisor failed to perform his duties and the promisee failed to take action within this
specified period, then the promisee in such a case cannot be deprived of his remedy through law.
Here, the contract is said to be discharged due to the lapse of time. For example: John takes a loan
from one of his friends and agrees to pay him installments every month for the next five years.
However, he does not pay even a single installment. His friend calls him several times but then gets
busy and takes no action. After three years, he approaches the court to help him recover his money.
However, the court rejects his complaint because he has crossed the time-limit of three years to
recover his debts.

Discharge of Contract By Operation of Law

A contract can be discharged by the operation of law in the following circumstance:

e Unauthorized Material Alteration of Written Document: A party can discharge the contract i.e
from his side if the other party changes the terms such as price or quantity of contract without

taking any permission from the former.

e By Insolvency



e By Death
Discharge by Breach of Contract

A contract is obliged to perform according to its terms. But when a promisor fails to perform a contract
according to the terms of the contract, then he is said to have committed a breach of contract. The

breach of contract is of two types

e Actual Breach

e Anticipated Breach

Actual Breach: Actual breach of contract refers to failure to perform the obligation when the
performance is due. For example, if a seller fails to deliver the goods by the appointed time, or the

goods are delivered but not upto the mark in terms of quality or quantity specified in the contract.

Anticipatory Breach: Anticipatory Breach, also known as Breach by Contradiction, takes place when
one party before the arrival of the fixed date for performance states that it cannot or will not able to
perform material part of the contractual obligation on the specified date or it aims to perform the

contract in a way that is inconsistent with the deeds specified in the contract at the initiation.
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5. What is a Continuing Guarantee? When and how it is revoked 7+8 =15
Ans.. According to Sec. 129- A guarantee which extends to a series of transactions, is called a
"continuing guarantee". Example : A guarantees payment to B, a tea-dealer, to the amount of Rs. 100,
for any tea he may from time to time supply to C. B supplies C with tea to above the value of Rs. 100,
and C pays B for it. Afterwards, B supplies C with tea to the value of Rs. 200. C fails to pay. The
guarantee given by A was a continuing guarantee, and he is accordingly liable to B to the extent of
Rs. 100.
Some points are notably regarding continuing guarantee-

0] After discharge of single promise or repayment of single debt continuing guarantee does

not come to an end.

(i)  Liability regarding time or amount can be limited by surety.

(iii)  Under this guarantee surety is liable for unpaid balance at the end of the guarantee.

(iv)  Such Guarantee may be prospective or retrospective

(v)  Prospective guarantee is given for a future debt where as retrospective guarantee is given

for an existing debt.

Revocation of continuing guarantee

A continuing guarantee may be revoked by the any one of the following mode:

(1)By notice: [Sec.130]:- provides that a continuing guarantee may at any time be revoked by

the surety, as to future transactions, by notice to the creditor. Thus, This guarantee may be

revoked-

(i) by the surety at any time;

(i) by giving notice



(iii) notice can be given by surety to creditor

(iv) for future transactions only.

Examples: (a) A, in consideration of B's discounting, at A's request, bills of exchange for, C,
guarantees to B, for twelve months, the due payment of all such bills to the extent of 5,000
rupees. B discounts bills for C to the extent of 2,000 rupees. Afterwards, at the end of three
months, A revokes the guarantee. This revocation discharges A from all liability to B for any
subsequent discount But A is liable to B for the 2,000 rupees, on default of C.

(b) A guarantees to B, to the extent of 10,000 rupees, that C shall pay all the bills that B shall
draw upon him. B draws upon C. C accepts the bill. A gives notice of revocation. C dishonours the
bill at maturity. A is liable upon his guarantee.

2. By Death [Sec.131]- According to S. 131 The death of the surety operates, in the absence of
any contract to the contrary, as a revocation of a continuing guarantee, so for as regards future
transactions. Thus, in the absence of any contract to the contrary-

(i) the continuing guarantee is revoked from date of the death of the surety

(ii) guarantee is revoked automatically and no notice is required for death.

(i) transactions held before the death of the surety, transaction remains effective. In such cases

legal heirs of surety remains liable.
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6. Distinguish between a sale and an agreement to sell. What are the essential elements of a sale?

8+7=15
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Definition of Sale

A sale is a type of contract in which the seller transfers the ownership of goods to the buyer for a
money consideration. Here the relationship amidst the seller and buyer is of creditor and debtor. It is

the result of an agreement to sell when the conditions are fulfilled and the specified time is over.
Definition of Agreement to Sell

An agreement to sell is also a contract of sale of goods, in which the seller agrees to transfer goods to
the buyer for a price at a later date or after the fulfilment of a condition.

When there is willingness of the both the parties to constitute a sale i.e. the buyer agrees to buy, and
the seller is ready to sell the goods for monetary value. In an agreement to sell the performance of the
contract is done at a future date, i.e. when the time elapses or when the necessary conditions are
satisfied. After the contract is executed, it becomes a valid sale. All the necessary conditions required

at the time of sale should exist in the case of an agreement to sell too.



Under Indian Sale of Goods Act 1930, section 4 (3) deals with the contract of sale and agreement to
sell, where it has been clarified that the agreement to sell also come under sale. However, there is a

distinction between these two terms which we discussed below:

BASIS FOR
SALE AGREEMENT TO SELL
COMPARISON
Meaning When in a contract of When in a contract of sale
sale, the exchange of the parties to contract agree
o goods for money to exchange the goods for a
consideration takes price at a future specified
place immediately, itis  date is known as an
known as Sale. Agreement to Sell.
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Nature Absolute Conditional
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Type of Contract Executed Contract Executory Contract
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Transfer of risk Yes gl No &l
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BASIS FOR
COMPARISON

SALE

Title In sale, the title of
goods transfers to the

RIEED buyer with the transfer
of goods.
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Right to sell Buyer
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Consequences of Responsibility of buyer

subsequent loss or

damage to the GdaR @1 foraR

goods
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Suit for breach of The buyer can claim
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seller seller and proprietary
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Iy & forg sold.
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AGREEMENT TO SELL

In an agreement to sell, the
title of goods remains with
the seller as there is no

transfer of goods.
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Seller

Responsibility of seller
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BASIS FOR

SALE AGREEMENT TO SELL
COMPARISON
g urdt &) g S=
SITdT §, S AT I
JU R Jhal gl
Right of unpaid Right to sue for the Right to sue for damages.
seller price.
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When there is an actual sale of goods, it is known as Sale and it is the transfer of ownership from a

seller to the buyer for a determined price.

Absolute
Sale

Conditional
Sale

Types of Sale

The following are the essential conditions regarding Sale:

There must be at least two parties; one is the buyer, and other is the seller.
The subject matter of the sale is the goods.
Payment should be made in the country’s legal currency.

The goods should pass from seller to buyer.

o M wbd PR

All the necessary conditions of a valid contract should be present like free consent,

consideration, a lawful object, capacity of parties, etc.

If the goods are being sold and the property is transferred to the buyer, but the seller is not paid.

Then, the seller can go to the court and file a suit against the buyer for the damages and the price too.


https://keydifferences.com/wp-content/uploads/2015/07/types-of-sale.jpg

On the other hand, if the goods are not delivered to the buyer then he can also sue the seller for

damages.
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7. What is “Partnership at will"? Discuss the various mode of dissolution of a Partnership Firm.
5+10=15
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A form of partnership that arises where the partnership has been entered into for an undefined
term. A partnership at will may be dissolved at any time by a partner serving notice on the other
partner(s). A partnership will be a partnership at will unless contrary intention can be proved, for
this; there must be an express or implied agreement that is inconsistent with the right which a
partner would otherwise have to determine the partnership by notice.

In other words, Partnership at will is a form of business partnership arrangement which does not
have any predetermined tenure or age. It is upon the discretion of the partners to determine when
to cease the existence of the partnership. The life of such a partnership is based upon the will of
the partners, hence the name “partnership at will.” Partnership firms are created to conduct a

business lawfully for an indefinite period.

Characteristics of Partnership at will:

1. Equal Ownership of Partnership:
The default rule of a partnership firm is that all the partners of the firm share equal ownership of the
business. No matter if the partners contribute at different levels to the partnership, either through

assets or labour, they are to share equal ownership.

2. Equal Authority in Management Functions:

Each partner of the firm is authorised to participate in the management of the firm. The partner is not
just the owner, but an agent of the partnership firm who has the inherent authority to act on behalf of
the firm and bind the firm in agreements.

3. Decision-Making Authority:

Partners of partnership firms are allowed to participate in management decisions. Decisions that are
general, routine, or operational can be made by a majority of partners. However, major decisions

affecting the business have to obtain the unanimous support of all the partners.

4. Unlimited Personal Liability:
Just like a general partnership, all partners of an at-will partnership have unlimited personal liability for
the actions of other partners. Also, the partners are personally liable for the obligations and the debts

of the partnership firm.

5. Fiduciary Duty:

All partners of a partnership firm share a common fiduciary duty to act in the best interest of the
partnership firm. Sometimes this duty is construed as a duty to act in the best interest of the other
partners as well. Fiduciary duty is generally meant to avoid a partner’s self-dealing, and personal

benefit or the exclusion of interests of other partners.


https://uk.practicallaw.thomsonreuters.com/8-107-6976?originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&ppcid=4d47a58b01e94dbd83ac0706b687b7b3
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Modes of Dissolution of a Partnership Firm

1. Dissolution by Mutual Consent

The best and the easiest way to Dissolve a partnership firm is by mutual consent. When the

contract that specifies the partnership comes to an end or the partners mutually agree, due to various
business or personal reasons to end the partnership, they can produce an agreement for dissolving it.
All the partners need to agree mutually for dissolving partnerships. Then, it can be through the

Dissolution by Mutual Consent clause in the partnership

2. Dissolution by Notice
If the partnership business is at will, anyone (or more) can, through a simple and advanced notice,
dissolve a partnership. The notice should specify the date on which the dissolution comes into force.

Such dissolution can be initiated by any individual partner after proper notice is issued.

3. Dissolution Due to Contingencies
There are certain clauses/situations wherein the partnership firm can befis dissolved:
On account of the end of a project/endeavour on which the formation of the firm was based.

On the death of a partner.

By the adjudication of one or more partners as an insolvent.
By the expiry of a partnership period. Some firms are started with a clear view of the tenure for
which the partnership will exist. Such partnerships will, naturally, come to an end once the period of
a partnership is complete.
The contingencies may vary depending upon the clauses specified in the agreement prepared at the
time of forming the partnership. So, the agreement should specify the terms on which the dissolution

may take place under such circumstances.

4. Compulsory Dissolution
Certain occurrences can make the dissolution of a firm compulsory. For example, by the occurrence
of any event judged as illegal and thus, making it difficult for the partnership firm to continue its

tenure.

5. Dissolution by Court

A partnership business involves working with various individuals at a time. Even if they are friends
and relatives, there are instances where one or more partners may find it not suitable for them under
circumstances to continue. In these cases, the court may also dissolve the firm.

Let us look at some of the reasons why or how the partnership firms can be dissolved through court

cases. However, that for this to be possible, the partnership deed should be registered.

6.Due to Mental Instability

When a partner becomes mentally unstable/incapacitated.


https://vakilsearch.com/blog/all-you-need-to-know-about-the-dissolution-of-a-partnership-firm/

A business venture cannot proceed in case a partner is unable to deal with the pressures of the job at
hand because of mental instability. In such instances, the other partner/partners can file a
case/request to dissolve the partnership firm.

lliness or incapacity of a partner due to medical or any other reasons can also result in the dissolution
of the partnership through a court case. So, the partner, other than the one incapacitated/mentally

unstable, needs to file the request for dissolution of partnership through the court.

7.Due to Misconduct

The other reason for dissolution by the court is misconduct. If any partner/partners in the partnership
are misbehaving with others or not heeding to the signed agreement of the partnership, they will find
themselves ousted by their partners through a court case.

The agreement (if registered) that the partner’s sign is a legally binding one, and any partner who
misses out on any particular clause, and even after giving warnings, are not heeding to it, might face
the court. The dissolution of the partnership firm may take place through court interference in such

instances.

8.Transfer of Equity/Interest
A partner may decide to dissolve the partnership through the court if the other individual in the

partnership has transferred their interest/equity of the firm to a third party without consulting them.
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8. What do you understand by Doctrine of Caveat Emptor? Explain the exceptions to the Principle.
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The doctrine of Caveat Emptor is an integral part of the Sale of Goods Act. It translates to “let the buyer

beware”. This means it lays the responsibility of their choice on the buyer themselves.

It is specifically defined in Section 16 of the act “there is no implied warranty or condition as to

the quality or the fithess for any particular purpose of goods supplied under such a contract of sale®

A seller makes his goods available in the open market. The buyer previews all his options and then
accordingly makes his choice. Now let's assume that the product turns out to be defective or of

inferior quality.

This doctrine says that the seller will not be responsible for this. The buyer himself is responsible for the
choice he made.

So the doctrine attempts to make the buyer more conscious of his choices. Itis the duty of the buyer to
check the quality and the usefulness of the product he is purchasing. If the product turns out to be
defective or does not live up to its potential the seller will not be responsible for this.

Let us see an example. A bought a horse from B. A wanted to enter the horse in a race. Turns out the
horse was not capable of running a race on account of being lame. But A did not inform B of his

intentions. So B will not be responsible for the defects of the horse. The Doctrine of Caveat Emptor will

apply.

However, the buyer can shift the responsibility to the seller if the three following conditions are fulfilled.

o if the buyer shares with the seller his purpose for the purchase
o the buyer relies on the knowledge and/or technical expertise of the seller

e and the seller sells such goods

Exceptions to the Doctrine of Caveat Emptor

The doctrine of caveat emptor has certain specific exceptions. Let us take a brief look at these

exceptions.
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1] Fitness of Product for the Buyer’s Purpose

When the buyer informs the seller of his purpose of buying the goods, it is implied that he is relying on the

seller’'s judgment. It is the duty of the seller then to ensure the goods match their desired usage.

Say for example A goes to B to buy a bicycle. He informs B he wants to use the cycle for mountain
trekking. If B sells him an ordinary bicycle that is incapable of fulfilling A’s purpose the seller will be

responsible. Another example is the case study of Priest v. Last.

2] Goods Purchased under Brand Name

When the buyer buys a product under a trade name or a branded product the seller cannot be held

responsible for the usefulness or guality of the product. So there is no implied condition that the goods will

be fit for the purpose the buyer intended.

3] Goods sold by Description

When the buyer buys the goods based only on the description there will be an exception. If the goods do

not match the description then in such a case the seller will be responsible for the goods.

4] Goods of Merchantable Quality

Section 16 (2) deals with the exception of merchantable quality. The sections state that the seller who is
selling goods by description has a duty of providing goods of merchantable quality, i.e. capable of

passing the market standards.

So if the goods are not of marketable quality then the buyer will not be the one who is responsible. It will
be the seller’s responsibility. However if the buyer has had a reasonable chance to examine the product,

then this exception will not apply.

5] Sale by Sample

If the buyer buys his goods after examining a sample then the rule of Doctrine of Caveat Emptor will not
apply. If the rest of the goods do not resemble the sample, the buyer cannot be held responsible. In this

case, the seller will be the one responsible.

For example, A places an order for 50 toy cars with B. He checks one sample where the car is red. The

rest of the cars turn out orange. Here the doctrine will not apply and B will be responsible.

6] Sale by Description and Sample

If the sale is done via a sample as well as a description of the product, the buyer will not be responsible if
the goods do not resemble the sample and/or the description. Then the responsibility will fall squarely on

the seller.


https://www.toppr.com/guides/business-studies/marketing/marketing-management-philosophies/
https://www.toppr.com/guides/business-studies/marketing/market-and-marketing/
https://www.toppr.com/guides/business-studies/marketing/product/

7] Usage of Trade

There is an implied condition or warranty about the quality or the fithess of goods/products. But if a seller
deviated from this then the rules of caveat emptor cease to apply. For example, A bought goods from B in
an auction of the contents of a ship. But B did not inform A the contents were sea damaged, and so the

rules of the doctrine will not apply here.

8] Fraud or Misrepresentation by the Seller

This is another important exception. If the seller obtains the consent of the buyer by fraud then caveat

emptor will not apply. Also if the seller conceals any material defects of the goods which are later
discovered on closer examination then again the buyer will not be responsible. In both cases, the seller

will be the guilty party.
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9. Explain rights and duties of bailor and bailee under contract of Bailment. 7+8=15

&Y & srgdy & sfarid e 3R MaMd & SfEdRY ik el B aReA By

Ans. Bailment refers to the voluntary delivery of goods. Also, such delivery is for a temporary purpose
and after the fulfilment of which the bailee shall either return the goods in the same or altered form or

dispose of them.

In the contract of bailment, the ownership of the goods remains with the Bailor and only the possession

transfers to the bailee. Such delivery of goods may be actual or constructive.

For example, when A hands over the keys of a godown to B, it amounts to the delivery of goods in the

godown. Also, A is the bailor and B is the bailee.

Following are the rights of the bailor: —

Right to Claim Compensation Against the Unauthorized Use of Goods: — If any of the third

person, does some injury to the goods bailed or deprive (stop) the bailee to use bailed goods, in
such a case bailor has right to file the suit against the wrong-doer and to get compensation from
him.

Right to Claim Compensation: — In the case of bailment, bailor has the right to claim the

compensation if any damage is done to the goods bailed due the bailee’s negligence or
misconduct.
Right to Demand the Return of the Goods: — The bailor has the right to get his goods back in a

safe and good condition after the expiry of the bailment time period or the achievement of the
purpose for which the goods were bailed.
Right to Enforce Bailee’s Performance: — The bailor deliver his goods to the bailee for some

specific purpose and in the case of the non-gratuitous bailment, the bailor has the right to achieve

that purpose or to get benefits through the same.

Following are the rights of the bailee: —

Right to Compensation: — Bailee has the right to claim compensation from the bailor in respect to

any damages done to him by the act of the bailor.
Right to Expenses or Remuneration: — Bailor is bound to repay all the expenses which were

incurred by him for the work done on the goods received in the bailment.

Right of Lien: — If the bailee charges are not paid by the bailor, he has the right to retain the
goods. So, the right to retain the property on which the charges are due is called right to lien. The
Supreme Court cited the following passage from HALSBURY’S LAWS OF ENGLAND as to the

nature of this right.
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Duties of a Bailee

1. Take proper care of goods

According to section 151, it is the duty of a bailee to take care of goods bailed to him. Bailee should take

care of these goods as an ordinary man will take care of his goods of the same value, quality,

and guantity.

Thus, if the bailee takes due care of goods then he will not be liable for any loss, deterioration of such
goods. Also, the bailee needs to take the same degree of care of goods whether the bailment is for

reward or gratuitous.

However, the bailee is not liable for any loss due to the happening of any act by God or public enemies

though he agrees to take special care of the goods.

2. Not to make unauthorized use

As per section 153, the Bailee shall not make any unauthorized use of goods bailed. In case he makes

any unauthorized use, then bailor can terminate the bailment.

Bailor can also claim for damages caused to goods bailed due to unauthorized use as per Section 154.

3. Keep goods separate

The bailee needs to keep the goods separately from his own goods. He should not mix the goods under
bailment with his own goods. In case bailee mixes the goods with his own goods without the consent of

the bailor, then:

Bailor also has an interest in the mixture.

If the goods can be separated or divided, the property in the goods remains with both the parties.

But, the bailee bears the expenses of separation or any damages arising from the mixture.

If it is not possible to separate the goods, the bailee shall compensate the bailor for the loss of

goods.

4. Not set adverse title

A bailee must not set an adverse title to the goods bailed.

5. Return Goods

The duty of the bailee is to return the goods without demand on the accomplishment of the purpose or
the expiration of the time period. In case of his failure to do so, he shall be liable for the loss, destruction,

deterioration, damages or destruction of goods even without negligence.
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6. Return increase or profits

A bailee shall return the goods along with any increase or profit accruing to the goods to the bailor, in the

absence of any contract to the contrary.

For example, A leaves a hen in the custody of B. The hen gets a chick. B shall deliver the hen along with
the chick to A.

Duties of a bailor
1. Itis the duty of a bailor to disclose all faults. If bailor fails to disclose such faults then he will be
responsible for the damage caused to goods or loss suffered by the bailee.

2. Also, the bailor is under the duty to pay the extraordinary expenses incurred by the bailee for such

bailment.

3. ltis the duty of the bailor to accept the goods after the purpose for which such goods were bailed is

accomplished.

4. ltis the duty of the bailor to indemnify the bailee for the cost incurred due to the defective title of

goods bailed to the bailee.



